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REAL ESTATE ROUNDUP

Condom ni um Buyers Cannot Revoke Contract

The Interstate Land Sales Full Disclosure Act, 15 U. S. C. 8§
1701 et seq., is a consuner protection statute that is intended to
curb abuses acconpanying interstate | and sales. Generally, the Act
requires that the seller provide the buyer with a property report
before the sales contract is signed, 15 U.S.C. § 1703(a)(1)(B), and
failure to do so gives the buyer the right to revoke the contract.
15 U.S.C. § 1703(c).

When t he purchase of the condom niumunit to be built for the

buyers in Stein v. ParadigmMrasol, LLC 586 F.3d 849 (11th Cr.

2009), becane a bad deal for the buyers because of plunmeting
housi ng values in Florida, they tried to get out of the contract on
the ground that the builder had failed to provide themwith the
property report contenplated under the Di sclosure Act. There had
been no property report for the buyers, but this was entirely
| awf ul because of the provision in the D sclosure Act exenpting
sellers fromthe property report requirenment for "the sale or | ease
of any inproved |land on which there is a residential, comrercial,
condom nium or industrial building, or the sale or |ease of |and
under a contract obligating the seller or lessor to erect such a
buil ding thereon within a period of tw years.”" See 15 U S.C. 8§
1702(a) (2).

The contract at issue in Stein came within the exenption, as

it required that the condom niumunit be finished within two years,



as in fact it was. The buyers argued in vain that the exenption
shoul d not apply, because they had contracted away their right to
certain types of damages for a breach, and because of a force
maj eure clause in the contract that woul d have excused perfornmance
not within the two-year period in the event of certain occurrences

beyond the control of the seller. 586 F.3d at 855-57.

Lapsed Fl ood I nsurance

Federal | aw preenpts state lawtort clains arising fromclainms
handl ed by a "wite your own" carrier participating in the National
Fl ood | nsurance Program (NFI P) established under 42 U S.C. § 4001.
Referring to an i nsurance policy under the NFIP, 44 CF. R pt. 61,
app. A(1l), art. I X states, in pertinent part, that "[t]his policy

and all disputes arising fromthe handling of any claimunder the

policy are governed exclusively by" FEMA regul ations (enphasis
added) .
In Canpo v. Allstate Ins. Co., 562 F.3d 751 (5th G r. 2009),

the court held that, for purposes of preenption analysis, an
insured's state | aw cl ai ns agai nst an insurer participating in the
NFl P—-alleging that the insurer and its representatives nade
negligent msrepresentations that prevented the insured from
renewi ng his flood insurance policy--were not related to the
"handl i ng" of an insurance claim Rather, the clains concerned a

speci es of an "insurance procurenent.” The al | eged



m srepresentations occurred when the insured' s only relationship
wth the insurer, because of an expired policy, was that of both a
former and a potential future policyhol der. In addition, the
insurer's representations were allegedly of a kind that could I ul
parties like the insured into believing that they would receive
indemmity without having to submt any additional paynents, thus
affirmatively di ssuadi ng themfrompayi ng their delinquent prem uns
to reinstate their expired coverage.

The court in Canpo al so found that federal | aw did not preenpt
the state |aw procurenent-based clainms brought by the insured,
because Congress, by its delegation of regulatory power to FEMA
had expressly preenpted state law only as to handling-rel ated
clainms. Unlike in handling-based cases, permtting the prosecution
of procurenent-related state lawtort suits did not inpede the full

pur poses and objectives of Congress. 1d. at 758.

M srepresentati on About Water Damage |Is Not "Property Damage"

I nsured parties brought an action against a liability insurer
under a honmeowner's insurance policy, seeking a declaratory
judgnment that the insurer had a duty to defend the i nsureds agai nst
a suit by third parties over the insureds' al | eged
m srepresentations in connection with the sale of a hone. A state
intermedi ate appellate court held that the third parties’

conplaint--alleging that the i nsureds m srepresented that there was



no water damage to the honme--did not allege "property danage"

within the meaning of the liability policy. Rock v. State Farm

Fire & Cas. Co., 395 IIl. App. 3d 145, 917 N E 2d 610 (3d Dist.

2009). Under the policy, only an "occurrence" triggered coverage,
and an occurrence required that there be an "accident” resulting in
"property damage." The court's reasoning in favor of the insurer
was as foll ows:

In the underlying conplaint, the Kosses [buyers]
allege that the Rocks know ngly, reckl essly or
negligently msrepresented in a real estate disclosure
formthat there were no noisture or water problens in the
home, no danamge due to flood and no problens with the
home's foundation. The Kosses also alleged that they
relied upon these m srepresentations and were injured as
a result of their reliance. Contrary to the Rocks'
position on appeal, the underlying conplaint does not
make any allegation of post-sale water infiltration to
the honme. | ndeed, the underlying conplaint alleges that
the Rocks m srepresented "past and/or existing materi al
facts." Thus, the acts in the underlying conplaint that
are all eged to have caused injury, and the only possible
"occurrence" for purposes of this appeal, were the
m srepresentations made by the Rocks. The Rocks do not
argue that the msrepresentations are an "occurrence"
within the neaning of the policy. W need not determ ne
whether the alleged msrepresentations neet t he
definition of "occurrence,” however, because the
underlying conpl aint does not all ege that t he
m srepresentations caused property damage.

"Property damage" is defined in the policy as
"physi cal damage to or destruction of tangible property,
including loss of use of this property.” In this case,

the wunderlying conplaint does not allege that the
purportedly fal se statenents nade by t he Rocks caused any
physi cal damage to or destruction of tangible property.
The Kosses al | eged t hat t he Rocks nade mi srepresentati ons
about past and/or existing facts related to noisture or
wat er problens in the hone, including danage due to fl ood
and problens with the foundation. The underlying
conpl ai nt nmakes no reference to any physical damage to



t he house incurred after these statenments were made. Any
physi cal damage to t he house predated t he statenents nade
by the Rocks. Logically, m srepresentations concerning
past or existing damage could not have caused past or
exi sting damage.

917 N E. 2d at 614-15.

BUSI NESS LOANS CANNOT REDUCE ESTATE TAXES

In Estate of Farnamv. Commir, 583 F.3d 581 (8th G r. 2009),

the single issue was whether certain unsecured |oans nade by the
decedents, who were husband and wife, to a fam|y-owned corporation
constituted "interests" in the corporation, as that termis used to
determne the estates' eligibility for "qualified fam]ly-owned
busi ness interest"” (QFOBI) deductions under I.R C. 8§ 2057(a). The
court held that the decedents' debt interests in a fam/ly-owned
corporation did not qualify for QFOBI deductions.

The decedents' debt interests as creditors hol di ng prom ssory
notes for unsecured shareholder loans to the famly-owned
corporation did not qualify as an "interest in an entity carrying
on a trade or business,” within the neaning of the estate tax
provision governing the liquidity test for QFOBlI deductions.
I.R C. 8 2057(e)(1)(B). An ownership or equity interest, rather
than nerely a debt interest, was required for the deductions. The
court relied on the famliar principles of statutory construction,
that if the statute's | anguage has a pl ai n and unanbi guous neani ng

with regard to the particular dispute in the case, the analysis



ends

and the court applies the statute's plain neaning;

determining whether the statutory Jlanguage 1is plain

in

and

unanbi guous, the court nust read all parts of the statute together

and give full effect to each part. 1d. at 584.

T.C

2008,

into

In accord with Estate of Farnamis Estate of Artall v. Commir

Meno. 2008-67, 2008 WL 724018 (T.C. 2008).

AMERI CANS W TH DI SABI LI TI ES ACT AMENDVENTS ACT

The Americans with Disabilities Act Anmendnents Act (ADAAA) of

Pub. L. No. 110-325, Sept. 25, 2008, 122 Stat. 3553,

effect on January 1, 2009.

went

The Equal Enpl oynent Qpportunity Comm ssion's (EECC) Notice of

Proposed Rul emaking relating to the ADAAA sunmari zed t he new Rul e,

as foll ows:

The Equal Enployment Opportunity Conm ssion (the
Conmmi ssi on or EEQCC) proposes to revise its Arericans with
Disabilities Act (ADA) regulations and acconpanying
interpretive guidance in order to inplement the ADA
Amendnent s Act of 2008. The Conmi ssion i s responsible for
enforcenent of title | of the ADA, as anended, which
prohibits enploynent discrimnation on the basis of
di sability.

Pursuant to the 2008 amendnents, the definition of

di sability under the ADA, 42 U. S.C. 12101, et seq., shall

be construed in favor of broad coverage to the maxi num
extent permtted by the ternms of the ADA as anended, and
the determnation of whether an individual has a
disability should not demand extensive analysis. The
Amendnent s Act nmakes i nportant changes to the definition
of the term "disability" by rejecting the holdings in
several Supreme Court decisions and portions of EECC s
ADA regul ations. The effect of these changes is to make
it easier for an individual seeking protection under the



ADA to establish that he or she has a disability within
the neaning of the ADA. Statenent of the Minagers to
Acconpany S. 3406, The Anericans with Disabilities Act
Amendnent s Act of 2008 (herei nafter 2008 Senat e Manager s

Statenment); Conmittee on Education and Labor Report
together with Mnority Views (to acconpany H R 3195),
H R Rep. No. 110-730 part 1, 110th Cong., 2d Sess. (June
23, 2008) (hereinafter 2008 House Comm on Educ. and
Labor Report); Conmittee on the Judiciary Report together
wi th Additional Views (to acconpany H R 3195), H R Rep.
No. 110-730 part 2, 110th Cong., 2d Sess. (June 23, 2008)
(hereinafter 2008 House Judiciary Conmttee Report).

The Anmendnents Act retains the ADA's Dbasic
definition of “"disability® as an inpairnment that
substantially limts one or nore major life activities,
a record of such an inpairnment, or being regarded as
havi ng such an inpairnment. However, it changes the way
that these statutory terns should be interpreted in
several ways, therefore necessitating revision of the
exi sting regul ations and i nterpretive gui dance cont ai ned
i n the acconpanyi ng "Appendi x to Part 1630--Interpretive
Gui dance on Title | of the Arericans with Disabilities
Act," which are published at 29 CFR part 1630.

The two U. S. Suprene Court decisions which Congress found to
be too restrictive in determning who is disabled within the

meani ng of the ADA, thus pronpting the ADAAA, are Sutton v. United

Air Lines, Inc., 527 U S. 471 (1999) (under plain neani ng of ADA,

corrective and mtigating mneasures should be considered in
determ ni ng whether individual is substantially limted in major
life activity, and thus disabled, given that ADA requires that
person be presently, not potentially or hypot heti cal | vy,
substantially limted in order to denonstrate disability, that
determnation of disability is individualized inquiry, wth
consideration of positive and negative effects of mtigating

nmeasures, and that Congress's estinate, at tinme of ADA s enact nent,



that 43 mllion Anmericans had disabilities showed intent not to
i nclude all those with uncorrected conditions, which would have

i ncluded nore than 160 million people), and Toyota Motor Mg., Ky.,

Inc. v. Wllianms, 534 U S. 184 (2002) (to be substantially limted

in perform ng nmanual tasks, so as to be disabl ed under the ADA, an
i ndi vidual nust have an inpairnent that prevents or severely
restricts the individual fromdoing activities that are of central

i nportance to nost people's daily lives).

E- MAI LED DOCUMENTS ALLOWED

The Conput er Fraud and Abuse Act (CFAA) prohibits a nunber of
di fferent conmputer crimes, the ngjority of which involve accessing
conputers wi thout authorization or in excess of authorization, and
then taking specified forbidden actions, ranging from obtaining
i nformation to damagi ng a conputer or conputer data. See 18 U.S.C
§ 1030(a)(1)-(7).

To prove a cl ai munder the civil remedy provision of the CFAA,
for losses of at least $5,000 in value, the plaintiff nust show
that the defendant (1) intentionally accessed a conputer, (2)
wi t hout aut hori zation or exceedi ng authorized access, and that he
or she (3) thereby obtained information (4) from any protected
conputer, if the conduct involved an interstate or foreign
comuni cation, and that (5) there was | oss to one or nore persons

during any one-year period aggregating at |east $5,000 in val ue.



LVRC Holdings, LLC v. Brekka, 581 F.3d 1127 (9th Cr. 2009). In

Br ekka, an enployee did not access a conputer "wthout

aut hori zation," nor "exceed aut hori zed access, " in violation of the
CFAA, when he e-mail ed docunents fromhis work conputer to hinself
and to his wife while he was still enployed by the enployer. The
enpl oyer had gi ven t he enpl oyee perm ssion to use his work conputer
whi | e he was enpl oyed, and the enpl oyee was entitled to obtain the
docunents at the time he sent themto his and his wife's persona
e-mai | accounts.

Regarding a separate claim under the CFAA, the court found
that the former enployee did not log onto the former enployer's
website after he was no | onger enpl oyed, as woul d constitute access
of a protected conputer wthout authorization; although an
unaut hori zed | og-i n was done usi ng the enpl oyee's forner password,
at least two other individuals had access to that password after
the enployee left the enployer, and there was no evidence

definitively showing the |l ocation or identity of the person | oggi ng

onto the website. 1d. at 1136.

CREDI T CARD ACT
The Credit Card Accountability, Responsibility, and Di scl osure
Act of 2009 (the Credit CARD Act), Pub. L. No. 111-24, My 22,

2009, 123 Stat. 1734, was effective for sonme provisions on August



20, 2009, but, for nost of its provisions, it will be effective on

February 22, 2010.

Act

The table of contents for the nbst substantive parts of

reads as foll ows:

TI TLE 1 - - CONSUMER PROTECTI ON

Sec. 101. Protection of credit cardhol ders.

Sec. 102. Limts on fees and interest charges.

Sec. 103. Use of ternms clarified.

Sec. 104. Application of card paynents.

Sec. 105. Standards applicable to initial issuance of
subprine or "fee harvester" cards.

Sec. 106. Rules regarding periodic statenents.

Sec. 107. Enhanced penalti es.

Sec. 108. Cerical anmendnents.

Sec. 109. Consideration of Ability to repay.

TI TLE |1 -- ENHANCED CONSUMER DI SCLOSURES

Sec. 201. Payoff tim ng disclosures.

Sec. 202. Requirenents rel ating to | at e paynment
deadl i nes and penal ti es.

Sec. 203. Renewal disclosures.

Sec. 204. Internet posting of credit card agreenents.

Sec. 205. Prevention of deceptive marketing of credit
reports.

TITLE I'11--PROTECTI ON OF YOUNG CONSUVERS

Sec. 301. Extensions of credit to underage consuners.

10

t he



Sec. 302. Protection of young consuners from prescreened
credit offers.

Sec. 303. Issuance of credit <cards to certain college
students.

Sec. 304. Privacy Protections for coll ege students.

Sec. 305. College Credit Card Agreenents.

TITLE I V--Ad FT CARDS

Sec. 401. General -use prepaid cards, gift certificates,
and store gift cards.

Sec. 402. Relation to State | aws.

Sec. 403. Effective date.

CAR DEALERS CLASH W TH WEBSI TE
The provision in the federal Communications Decency Act which

effectively i nmuni zed t he website provider in Nenet Chevrolet, Ltd.

v. Consuneraffairs.com lInc., 564 F. Supp. 2d 544 (E.D. Vva. 2008),

fromtort liability was 47 U.S.C. 8§ 230(c)(1):
No provider or user of an interactive conputer service
shall be treated as the publisher or speaker of any
information provided by another information content
provi der.
In this context, "[t]he term ' 'interactive conputer service'
means any i nformation service, system or access software provider
that provides or enables conputer access by nultiple users to a

conput er server, including specifically a service or systemthat

provi des access to the Internet and such systens operated or

11



services offered by libraries or educational institutions.” 47
U S C 8§ 230(f)(2).
Regarding a separate claim by the car dealers against the

website provider in Nenet Chevrolet, Ltd., the dealers | acked

standing to bring unfair conpetition and fal se advertising clains
under the Lanham Act. The clains were al so based on the all egedly
di sparaging reviews of the car dealers posted on the website by
third parties; the parties were not conpetitors with each other,
and the claimwas not within the type of injury that the Lanham
Act, 15 U.S.C. 88 1051 et seq., sought to prevent. 564 F. Supp. 2d

at 551-52.
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